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Residency at risk over unpaid duty on $59,000 in gifts
B.C. appeal shines light on tougher deportation law

A recent British Columbia Court of
Appeal decision that resulted in the
conviction of a foreign national for
failing to pay duty on luxury goods
imported into Canada highlights
the need for defence lawyers to
point out the immigration consequences during the sentencing process, say lawyers and academics.
In R. v. Zhao [2014] B.C.J. No.
418, respondent Xiaochen Zhao,
a Chinese national pursuing an
undergraduate degree in economics at the University of Victoria on a student visa, was
unsuccessful in her application
for a conditional discharge.
B.C.’s Provincial Court rejected
the defence application for a
conditional discharge and
imposed a $5,000 fine against
her on two counts: making a
false customs declaration on luxury items worth about $59,000
purchased from Hermes in Las
Vegas — but destined for Zhao’s
parents in China — as well as failing to pay duty. On appeal, B.C.’s

Rankin

Supreme Court applied the principle identified in R. v. Kienapple
[1974] S.C.J. No. 76 (the rule
against multiple convictions for
the same offence), and entered a
conditional stay of proceedings
only on the false-declaration
count. Since the Canada Border
Services Agency served Zhao
notice to attend a deportation
hearing as a result of the Provincial Court conviction, the
Supreme Court ordered a conditional discharge and imposed a

Caution: Defence
does not often apply
Continued from page 3

At the time, Hudson and his sister had been estranged for 20
years. But after she attempted suicide and her business was experiencing financial difficulties, Hudson agreed to advance her $60,000
and made a $45,000 deposit for
the purchase of her home.
When the house deal fell
through and his sister did not
return the deposit, Hudson seized
the property and sold it to a
broker for $7,000.
According to Hudson’s appeal
lawyer, John Green, “The evidence
could support acquittal. If it had
not been rejected, the evidence
would raise a reasonable doubt.”
Green, of Green & Helme in
Victoria, B.C., added that it is
sometimes overlooked that in
theft cases it is the Crown’s burden
to establish an absence of colour
of right. “It is not an affirmative
defence,” he says.
Justice Frankel found another
reason for overturning the guilty
verdict — the trial judge’s failure
to mention Hudson’s reliance on
his lawyer’s advice to “take the
items and sell them. Consideration of that portion of the statement was necessary, as the question for the trial judge was not
whether Mr. Hudson had a legal
right to do what he did but, rather,

it was whether he honestly
believed he had such a right…
while a trial judge is not required
to refer to every piece of evidence,
this aspect of the statement was
significant to the defence of colour of right and, as I read the
judge’s reasons, he did not give it
any consideration. Again, had the
judge done so, he may well have
been left with a reasonable doubt.”
Johnson said the case should
remind trial judges that they must
carefully examine the evidence
and provide detailed reasons if
they reject it. “The trial judge
didn’t believe Hudson had an
honest belief that he was entitled
to sell the property, but the judge
did not articulate clearly why he
didn’t believe him,” she said.
Johnson said the case is
instructive for lawyers that in
certain circumstances they can
“turn what might be considered a
theft into not a theft.”
However, she added that judges
may be reluctant to apply the
colour-of-right principle broadly.
“Can I go to my neighbour’s
house and take their stuff if they
owe me money? That would be
an end-around the civil system.
How many actions like that
would the legal system tolerate?
No wonder the courts are cautious in extending the claim.”

$10,000 penalty in the form of a
victim surcharge.
However, the Court of Appeal
determined that the possibility
of deportation did not render
the Provincial Court’s sentence
unfit, and referred to R. v. Pham
[2013] S.C.J. No. 100 for guidance. In that decision, the
Supreme Court of Canada held
that collateral immigration consequences “are but one of the
relevant factors that a sentencing judge may take into
account in determining an
appropriate sentence.”
In Zhao, “abandoning a criminal sanction that is fit and substituting for it a completely different sanction because a
conviction might have serious
immigration implications for the
offender…is not consonant with
controlling authorities,” wrote
appeal court Justice Edward
Chiasson in the unanimous ruling concurred in by Chief Justice
Robert Bauman and Justice
Kathryn Neilson.
B.C.’s high court upheld Zhao’s

conviction of failing to pay duty
and ordered her to pay a
$10,000 fine.
“Often, the immigration consequences are much more serious than the sentence itself,
particularly in cases like this
when you’ve got somebody only
subject to a fine,” said Thompson Rivers University law professor Micah Rankin, who noted
that the fine imposed is the
same amount as the victim surcharge, but which now makes
Zhao vulnerable to deportation.
Following passage last year of
the federal Faster Removal of Foreign Criminals Act, anyone sentenced to a prison term exceeding
six months — down from the previous two-year threshold — cannot appeal a deportation order.
But criminal defence lawyers
may not be aware of the legislative change, according to immigration lawyer Catherine Dauvergne, a professor in the
University of British Columbia’s
Faculty of Law.
“It’s really difficult for immigra-

tion lawyers to assist clients and
get their rights realized when
they’ve had a criminal lawyer represent them in a criminal matter,
and not be aware of the immigration consequences of sentencing,”
she said. “We then have to take
the unusual and unfortunate step
to start proceedings that will
impugn that lawyer’s integrity.”
Rankin believes the appeal
court’s ruling will “slow down”
sentencing judges from considering immigration consequences
at a time when they’re becoming
more severe for non-Canadian
citizens such as Zhao.
But B.C. criminal defence lawyer Michael Shapray said that
just because an accused might
face deportation from Canada
following a conviction “doesn’t
mean a judge should set aside
other sentencing considerations,
like deterrence and denunciation.”
If defence counsel is aware of
immigration
considerations
involving a client, “the potential or
Stakes, Page 23
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Gala Celebration
Celebrate 100 Years of Legal Education in Manitoba on Saturday, October 18, 2014,
at the historic Met theatre in downtown Winnipeg.
Walk the red carpet, and join us for the
premiere of “Robson Hall: The Movie.”
Enjoy a splendid evening of dinner, dancing
and entertainment with the Danny Kramer
Dance Band, Canada’s Royal Winnipeg Ballet,
and the University Singers.
The Honourable Justice Marshall Rothstein,
of the Supreme Court of Canada, will give
a special address.

Date:

October 18, 2014

Time:

7pm to midnight (doors open
at 6:00pm)
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The Metropolitan
Entertainment Centre (281
Donald Street, Winnipeg)

Theme:

Elegance through
the ages

For complete details and tickets please visit
www.robsonhall.ca/law100/
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Do internships deserve a pass or a fail?
Despite questions, unpaid work still seen as a way of standing out
DONALEE MOULTON

In a shrinking legal market
where articling positions and
jobs for junior associates are
hard to come by, young lawyers
are looking to distinguish themselves via internships — despite
concerns about the scope and
even the legality of such unpaid
work programs.
“Internships give you an edge
on your resume. If you make
this a meaningful experience, it
will give you more transferable
skills,” said Brittany Twiss,
executive director of Canadian
Lawyers Abroad, a Torontobased charity that offers internships to law students looking to
work internationally and in
Canada’s north.
Twiss transformed her internship in Bangkok with ECPAT
International, devoted to ending the commercial sexual
exploitation of children, into a
job at Martha McCarthy &
Company in Toronto. “In my
interview, we talked about
ECPAT,” Twiss said.
Although the link between
family law in Canada and child
sex tourism, prostitution, and
trafficking is not a straight line,
the skills honed during her
internship — particularly how to
research well and think
clearly — were directly relevant.
Rebecca Critchley, a third-year
law student at Dalhousie University in Halifax, thinks her summer
internship in Togo with the
human rights organization Collectif des Associations Contre
l’Impunité au Togo (CACIT) will
also make her more employable.
“Employers like people who have
experience in any form. They want
more than academics,” she said.
Critchley wanted that as well. “I
liked being able to take what I’d
learned and applying it,” she
noted, adding “I wanted more
than my textbooks.”
In addition to her hands-on
experience, including preparation of a database on national
and international laws related to

environmental rights and meeting prisoners arrested during
protests, Critchley learned to
look at the law in a new light.
“When you read a case in a textbook, you don’t see the people.
The law is first, the people are
secondary. The internship puts
the people first,” she said.
That altered perception has a
long-term and beneficial effect,
Critchley believes. “You see the
world in a new way. That makes
you a better lawyer.”
New perspectives are an inherent hope entwined in many
internships and the financial
programs that support law students to take an otherwise
unpaid summer job. The Nova
Scotia Barristers’ Society Presidents’ Leadership Award,
launched in 2006 by two former
society presidents, gives $1,000
to a third-year law student who
exemplifies leadership in governance or community during the
school year and who intends to
practise law in Nova Scotia.
The award “gives a sense of
responsibility to students and
reminds them about the benefits
and obligation to give back to the
community. It’s not all about the
bottom line,” said Philip Star, a
Yarmouth lawyer who co-founded
the award with Halifax lawyer
Catherine Walker.
Other presidents have come
forward to top up the till, and
last year the NSBS Presidents’
Leadership Summer Internship
was launched. Inaugural winner Keeley Phillips completed a
14-week internship with Canadian Lawyers Abroad and the
Council of Yukon First Nation
living in Whitehorse, working
on Indigenous and human
rights issues.
Such support programs go
beyond helping one law student
help an organization for one
summer, said Kim Brooks, dean
of the Schulich School of Law
who conceived the idea for the
NSBS internship program. “The
internship reinforces for students that good-governance-

Internships give you an
edge on your resume.
If you make this a
meaningful experience,
it will give you more
transferable skills.
Brittany Twiss
Canadian Lawyers Abroad

based volunteer work matters to
those in the profession, and it
sends a good message to our students about the value of that
work to others in the profession
more generally.”
Ultimately, such initiatives

may even have a positive impact
on access to justice, noted
Walker. “The more involved we
are in our communities, the
greater likelihood we may identify ways that we can contribute
to furthering access to justice.”
However, as the popularity of
internships ramps up in a competitive market, there is some
controversy surrounding them.
Claire Seaborn, a law student at
the University of Ottawa,
founded the Canadian Intern
Association in 2012 to improve
conditions for interns. The
association
distinguishes
between paid and unpaid
internships, those for academic
credit and work experience, and
student versus non-student.
Depending on your perspective, the market is pushing or
encouraging law students to
seek out more internships and
in more types of employment.
Some of those are simply not
acceptable, said Seaborn, who is
currently president of the Canadian Intern Association. “I’m
seeing more and more among
my peer group for internships
with private companies. That is
where problems occur.
“Anyone who has completed a
law degree should be paid at
least minimum wage.”
In fact, the law may demand it
in most provinces including Canada’s largest. “Unless the internship is linked to a course requirement where you’re receiving
credit, then it’s illegal 99 per cent
of the time. Outside of a formal
education program there are

relatively few situations where
an unpaid internship is legal in
Ontario,” said Toronto lawyer
Andrew Langille.
Ontario is not unique in this
regard. According to the Canadian Intern Association, there
are few laws in the country defining or regulating internships directly. Each province has its own
employment standards legislation, regulations and guidelines,
and it is these that may, or may
not, apply to interns.
Langille is also concerned
that internships create a twotier legal education system.
“Internships are a poignant
example of the lack of access of
justice in legal education. Often
law students from historically
marginalized communities…are
unable to participate in internship programs due to the high
cost of participation or the
inability to undertake unpaid
labour,” he said.
Awards like NSBS’s attempt to
tip that financial balance while
organizations like the Canadian
Intern Association are working
to ensure interns are treated
fairly, and in some cases, that
means being paid for their
labours. The CLA, for its part, is
working to make certain the
work interns do ultimately has
value for them and their
employer.
“We are committed to ensuring
our students are getting real,
practical work experience,” said
Twiss. “They are not getting coffee. They are getting a real-world
legal work experience.”

Making unpaid internships illegal
In 2013, students at the University
of Toronto formally called on Minister of Labour Yasir Naqvi to put an
end to the practice of unpaid internships in Ontario by amending the
Employment Standards Act, 2000
to prohibit all forms of unpaid
labour that benefits employers.
According to the students’ union,
more than 300,000 students and

young workers across Canada each
year are illegally misclassified as
interns, trainees, and non-employees. “Many internships and unpaid
training programs are forms of
unpaid labour that create pools of
cheap or free labour from which
employers directly benefit,” said
Shaun Shepherd, then-president of
the students’ union, in a letter to

the labour minister.
Unpaid internships and training
programs have a “destabilizing
effect” on Ontario’s labour economy, he added. “These programs
drive down wages, lead to the
replacement of paid employees with
unpaid ones, increase the youth
unemployment rate and heighten
the amount of debt students incur.”

Stakes: Immigration risks looming larger now
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actual consequences should be
presented to the court at the sentencing hearing,” he advised.
Vancouver criminal lawyer
Michael Bolton believes Canada
should follow the lead of the United
States Supreme Court in its historic
Padilla v. Commonwealth of Kentucky, 559 U.S. 356 (2010) decision
that ruled criminal defence attor-

neys must advise non-citizen clients about the deportation risks of
a guilty plea, and that failure to do
so violates the Sixth Amendment
guarantee of effective counsel.
He explained that while Criminal Code section 606 requires that
an accused in Canada understands
“the nature and consequences” of a
plea, it also states “the failure of the
court to fully inquire” as to whether

that condition is met does not affect
a plea’s validity.
Bolton, who regularly represents
clients in extradition cases, said
courts have been “inconsistent” in
considering immigration consequences. For instance, in Omene v.
Saskatchewan (Attorney General)
[2014] S.J. No. 18, the appellate
judge considered the consequences of the appellant’s possible

deportation and varied the suspended sentence he received at
trial to a conditional discharge
with probation.
Victoria lawyer Michael Hutchison, who represented Zhao, said
his client has not decided whether
or not to seek leave to appeal the
case to the Supreme Court of Canada. However, he would like the
country’s top court to provide

“clearer direction” on immigration
consequences.
“Pham doesn’t answer the question of whether or not a deportation risk constitutes an unintended
consequence and justifies a different sentence if the trial-court sentence is still considered fit by law.”
The Public Prosecution Service
of Canada declined to comment
on the Zhao ruling.

